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COUNCIL REGULATION (EC, EURATOM) Mo 2953/95
of 18 December 1995
on the protection of the European Communities financial intereats

THE COUNCIL OF THE BUROPEAN UNION,

Having regard to the Treaty estsblishing the Europesn
Community, and in particular Asticle 235 thereof,

Having regund 1o the Treaty establishing the European
Aromic Energy Community, and in penticular Article 203
thereof,

Having regard to the proposal from the Commission (),

Having regard 1o the opinion of the Buropean Parli-
ament (7,

Whereas the general budget of the European Communi-
ties is financed by own resources and administered by the
Commissien within the limit of the appropriations autho-
fized and in accordance with the podcple of sound
financial management ; whereas the Commission works
in clese cooperation with the Member States to that end;

Whereas more than hall of Community expenditure is
pasd to benpeficiaries through the intermediary of the
Member States;

Whereas deailed rules governing this decenuralized admi-
nistration and the monitering of their use are the subject
of ditfenng detailed provisions according to the Commu-
nity policies concerned | whereas acts detrimental to the
Communities’ financial interests must, however, be coun-
terect tooall areas

Whereas the effectivensss of the combating of frawd
against the Communities” financisl interests. calls for a
commean set of legal rules to be enscted foc all aress
covered by Community policies;

Hﬂi Mo C 216, 6 B 1354, p. 11,
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Wheress irregulas  conduct, and  the  administrative
measures and penalties relating thersto, are provided for
in sectoral rules in accordance with this Regulation ;

W'hereas the aforementioned conduct includes fraudulent
actions & defined in the Convention on the protection of
the European Communities’ financial interests |

Whereas Community sdministrative  penalties  must
provide adequate protection  for the said  interests;
whereas it is necessary o define general nules applicable
to these penalties |

Whereas Community law has established Community
sdministrative penalties in the framework of the commeon
agricultucal policy ; whereas such penalties must be esta-
Blished in other ficlds as well;

Whereas Community measures sod penslties [laid down
in pursuance of the objectives of the common agriculium]
poilcy form an integral part of the aid systems ; whereas
they pursue their own ends which do not affect the
sssemsment of the conduct of the ecomomic operators
concerned by the competent suthorities of the Member
States from the point of view of criminal law | whereas
their effsctiveness must be ensured by the immediate
effect of Community rules and by applying in full
Community measures a8 a2 whole, whers the adoption of
preventive mezsures has 0ol made it possible (o achieve
that objective ;

Whereas not only under the general principle of equiny
and the principle of proportionalicy bur also in the Light
of the principle of ne bis in sdem, UppIOpriate provisions
must be adopted while respecting the asjui commumau-
tasre and the provisions lnid down in specific Community
rules exasting at the time of entry into force of this Regu-
lation, to prevent any overlap of Community financisl
penalties and national criminal penalties imposed on the
same persons for the same reasons;
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Whereas, for the purposes of applying this Regulation,
eriminal proceedings mey be regarded a5 having been
completed where the competent national authonty and
the pepon concerned come [0 an armangement ;

Whereas this Regulstion will apply withow prejudice 10
the application of the Member States” coiminal law;

Whereas Community law imposes on the Commission
and the Member States an obligguon o check that
Community budget resources are used for their inended
purpose ; wheréas there is a need for common mules 1w
supplerment existing provisions |

Whereas the Treaties make no provisien for the specific
powers: necessary for the adoption of substantive law of
horizonwl scope on checks, measures and penalties with a
view to ensuring the protection of the Communities
financial interests ; whereas recourse should theeefore be
had to Article 235 of the EC Tresty and to Aricle 203 of
the EAEC Treary ;

Whereas additional genesal provisions relating to checks
angd inspections on the spot will be adopted 2t a later

ags,

HAS ADOPTED THIS REGULATION :

TITLE 1

Genernl principles

Arrsele T

[. Far the purposes of protecting the Europesn
Communities’ financial interests, peneral mles are hereby
adopted relating to homogenous checks and o adminis-
trative measures and penalties conceming imegularities
with regard to Communiry law.

2. Teeegularity’ shall mesn any infringement of o provi-
sion of Community faw resulting from an act or omission
by an economic operatas, which has, or would have, the
effect of prejudicing the generl budget of the Communi-
ties or hudgets managed by them, either by reducing or
fosing revenue mccruing from own resources collected
directly on behal! of the Communities, or by an unjusti-
fieed item of expendinare.

Arrecle 2

1. . Administrative checks, measures and penalties shall
b jnrroduced in so far as they afe necessany o ensure the
proper application of Community law. They shall be
effective, proportionats and dissussive 30 that they provide

sdequate protection for the Communities’ financisl inte-
reats.

2 Mo administcative penalty may be imposed unless 2
Community act prier to the imegularity hes made provi-
sion for it. In the event of a subsequent smendment of
the provisions which impose sdministrative penalties and
are contuined in Community rules, the less severs prowi-
stons shall apply retroactively.

3. Community law shall determine the nature and
scops of the administrative measures and penalties neces-
sary for the comect application of the rules in guestion,
having regard to the nature and sericusness of the irregu-
lariry, the sdvantage granted or received and the degres of
responsshility,

4. Subject to the Community law applicable, the procs-
dures for the application of Community checks, measures
and penalties shall be governed by the lews of the
Member States.

Arerele 3

1. The limitation period for proceedings shall be four
years as from the time when the imegularity referred to in
Arele 1 (1) wa: commireed. However, the sectoral
rules may make provision for 2 shorter period which may
not be less than three years,

In the case of continuous or repeated irrepularities, the
limitation perind shall man from the day on which the
irrcgularicy  ceases, In the case of multisnnual
programmes, the limitation peried shall in any case sun
until the programme is definitively terminated.

The limitation period shall be interrupted by any act of
the competent authority, notified o the person in ques-
tien, relating o investigation o legal proceedings concet-
ning the imegularity. The limitatton period shall san
again following each intecrupting act,

However, limitation shall become effective at the latest on
the day on which & period equal to twice the limitation
period expires without the competent authority having
imposed a penalty, except where the administrative proce-
dute has been suspended in accordance with Article 6 (1},

2z, The pericd for implementing the decision establi-
shing the administrative penalty shall be three years. That
pertod shall run from the day on which the decision
hecomes final.

Instances of intecruption and suspension shall be
governed by the relevant provisions of national lnw.

3. Member Swmres shall retain  the possibiliy of
applving & period which i lenger than that provided for
in pammgraphs 1 and 2 respecuvely.
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TITLE I

Administrative messures and penalties

Article 4

1. Asa gereral rule, any irregularity shall involve with-
drawal of the wrongly obtained advantsge :

= by an obligation to pay or repay the amounts dus or
wrongly received,

= by the towl or patizl loss of the security provided in
support of the request for an advantage granted or &t
the tme of the receipt of an advance.

1 Application of the messures referred to In parsgraph
1 shall be limited to the withdmwal of the advantage
chiained plus, where s0 provided for, interest which may
be determined on & flat-rate basis.

3. Acts which are established to have as their purpose
the obtaining of an advantage contmry 1o the objectives of
the Community law spplicabie in the case by antificially
creating the conditions required for obtaining that advan-
tage shall result, ps the case shall be, either in fuilure 1o
obtain the sdvantage or in its withdrawal.

4. The messures provided for in this Acticle shall not
be regarded a5 penaltizs,

Arricle 3

I.  Intentional imegulacties or those cawsed by negli-
gence may lesd o the following administrative penaities -

() payment of an administmtive fine;

(b} payment of an amount greater than the amounts
wrongly received or evaded, plus interest whers appro-
priate ; this sdditional sum shall be determined in
sccordance with a percentage 1o be set in the specific
rules, and may not exceed the level strictly necessary
1o constinute a deterrent;

{£) total or partial removal of an advaneage granted by
Community les, even if the opemtor wmngly bene-
fited from only & pert of ther advantage ;

{d} exclusion from, or withdrawsl of, the advantsge for a
period subsequent to thet of the imegularity ;

{g} tempomry withdrmwal of the approval et cecognition
necessary for  participstion in & Community sid
scheme |

() the loss of a security or deposit provided for the
purpose of complying with the conditions laid down
by rules or the replenishment of the émount of a
security wrongly released ;

(g} other penalties of s purely economic type, equivalent
in oature and scope, provaded for in the sectoral mules
sdapted by the Couneil in the light of the specific
requiremnents af the sectors concerned and in compli-
ance with the implementing powess conferred on the
Commission by the Council,

L Without prejudice to the provisions faid down in the
sectoral rules existing at the time of entry into force of
this Begulation, other irregularitics may give rise anly to
those penalties not equivalent o a criminal penalty that
are provided for in paragraph 1, provided that such penal-
ties are esgentbial W ensure comect application of the nules.

Arrecle 6

1. Without prejudice to the Community administrative
measures and penalties sdopted on the basis of the
sectoral rules existing st the time of entry into force of
this Regulation, the impasition of financial penalties such
&5 administrative fines may be suspended by decision of
the competent authodity if criminal procesdings have
beens initiated against the person concemmed in connection
with the same. fscts. Suspension of the administrutive
proceedings shall suspend the period of limitation
provided for in Article 3.

L I the crimunal proceedings are not continued, the
suspendsd sdministrative proceedings shall be resurmed

3.  When the cnminal procesdings are concluded, the
suspended sdministrative proceedings shall be resumed,
unless that B precluded by gevenl legal principles.

4, Where the administrative procedure 13 resumed, the
sdministranve guthonity shull ensure that o penalty at least
equivalent o that prescribed by Community nules is
imposed, which may take inie sccount any penalty
imposed by the judicial authecity on the same person in
respect of the same Facts.

5. Paragraphs | to 4 shall not spply to financial penal-
ties which form an integral part of Enancial support
systerms and may be applied independenty of any
crminal pepalties, if and in se far as they are not equiva-
lent to such penalties.

Article 7

Community sdministetive messures and penalties may
be applied o the economic operapors referred 10 in
Article |, namely the natursl or legsl persons aad the
other entities on which national law confers legal capacity
whe have commined the irregulacity and to those who are
under a duty o take tespansibility for the feregulasity or
i emaure that it 43 nor commitced.
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TITLE I
Checks

Arzicle B

1. In accordance with their nattonal lsws, regulstions
end admindstrative provisions, the Member States shall
ke the meatures necessary to ensure the cegulacity and
reality of tmnsactions inveiving the Communities’ finan.
cial interssts,

2. Mewsures providing for checks shall be approprists
to the specific nature of each sector and in propertion to
the objectives pursued. They shall take sccount of existing
sdministrative  practice and structures in the Member
States and shall be datermined so =5 not to sntail exces-
sive economic constraints or administrative costs,

The nature and frequency of the checks and inspections
on the spot to be carded out by the Member Sites and
the procedure for performing them shall be determined as
necessary by sectoral niles in such 8 way as o ensurs
untform and effective application of the relevant rules and
in particular to prevent and detect irregularives.

3. Thesectoral les shall include the provisions neces.
sary b0 ensuee equivalent checks through the approxima-
tion of procedures and checking methods.

Artfele 9

1. Without prejudics to the checks carmied out by the
Member States in accordance with their natvional laws,

regulationd and administtive provisions and  withoue

prejucice to the checks carried out by the Community

instirutions fn-accordance with the EC Treaty, and in

particular Aricle 188e thereod, the Commission shall, an

its responsibility, have checks carried out on;

{2} the conformity of administrative  practices  with
Community ules;

(b} the existence of the necessary substanuating docu-
ments and their concordance =ith the Commuaities’
revenue and expenditure as referred to in Amicle 1;

{c} the circumatances in which such financial tansactions
are carfied out and checked.

2. In addition, it may carry out checks and inspections
on the spot undes the conditions laid dowm in the sectoral
rules.

Before carrying out such checks and inspections, in scoor-
dance with the rules in force, the Commission shall
inforen the Member State concermed accordingly in onder
to obtain any assistance necessany.

Arricle 10

Additional genersl provisions relating to checks and
inspections on the spot shall be sdopted later in acoor-
dance with the procedures laid down in Article 235 of the
EC Treaty snd Article 203 of the EAEC Treaty.

Arricle 17

This Regulation shall enter inte force on the third day
following its publication in the Gffical fournal of rhe
European Commmuniie,

This Regulstion shall be binding in its entirery and directdy applicable in all Member

Statea.

Dwone at Brusssis, 18 December 1995

For the Cousedl
The President
J]. BORRELL FOMNTELLES



